VOLUME 2

SECTION 3:
SPECIAL CONDITIONS

CONTENTS

Article 2: 
Law and language of the contract

2.1
EU law is the law which applies to the contract, complemented, where necessary, by Belgian law.

2.3
The language used shall be English.  
Article 3: 
Order of precedence of contract documents

The following documents shall be deemed to form and be read and construed as part of this contract, in the following order of precedence:

(a) the Contract,

(b) the Special Conditions,

(c) the General Conditions,

(d) the Technical Specifications,

(e) the Design Documentation (drawings),
(f) the Breakdown of the Lump-sum Price, after arithmetical corrections;

(g) the Tender and Appendix to Tender

(h) any other Document forming part of the Contract.

Article 4:
Communications

Add new Article after article 4.3:

4.4 
Any written communication relating to this Contract between the Contracting Authority and/or the Supervisor, on the one hand, and the Contractor, on the other, must state the Contract title and contract number, and must be sent by post, fax, e-mail or by hand to the following addresses:

For the Contracting Authority:

	Name: 
	Delegation of the European Union to the Republic of Serbia, Attn: _____________

 

	Address:
	Vladimira Popovica 40

GTC Avenue block 19a

11070 New Belgrade, Republic of Serbia



	Telephone:
	+381 11 3083200

	Fax:
	+381 11 3083201


For the Contractor:

	Name: 
	

	Legal Address:
	

	Telephone:
	

	Fax:
	

	Legal form:
	

	Nationality:
	

	Registered number of VAT:
	

	Registered number in the Chamber of Commerce / Commercial Court 
	


Article 5:
Supervisor and Supervisor's representative

At the beginning of Article 5.1 insert the following text:
5.1
The Contracting Authority shall appoint a Supervisor to supervise the works on behalf of the Contracting Authority.

At the end of Article 5.1 add the following text

5.1
The Supervisor has no authority to relieve either party of any duties, obligations or responsibilities under the Contract. 

The duties and organization of the Supervisor are given in the Annex to this Section.


The Supervisor will be a specialized Consulting Company appointed by the Contracting Authority.
Article 7:
Sub-contracting

Add to the following text at the end of Article 7.1
7.1
The upper limit authorized for subcontracting is 30% of the Contract Price
Article 12:
General obligations of the Contractor

Modify Article 12.8 to become as follows:

12.8
The visibility measures must comply with the rules laid down in the Communication and Visibility Manual for EU External Actions published by the European Commission: http://ec.europa.eu/europeaid/work/visibility/index_en.htm.
Add the following new Article after Article 12.11

12.12
The Contractor shall be responsible for the safekeeping of any formal documents relating to the Works.
Article 12a:
Design and build contracts

Delete the entire text of Article 12a and replace with the following text:
12a.1
For design and build contracts only, the Contractor shall carry out, and assume responsibility for, the design of the works with the help of experienced designers satisfying the criteria laid down by the Contracting Authority. 

12a.2
These documents must be submitted to the Supervisor for approval and may be corrected at the Contractor's expense to satisfy the Contracting Authority's contractual requirements and eliminate errors, omissions, ambiguities, inconsistencies and other drafting defects. 
12a.3
Working drawings, specifications, calculations and other information as shall be necessary to satisfy the Supervisor as to the suitability and adequacy of the design as detailed in Volume 3. Contractor is obliged to first submit all above mentioned documents to the Supervisor and after receiving Supervisor’s approval, Contractor shall submit documents to the relevant authorities. Drawings and other documents, which the Contractor in accordance with Article 12 or under the terms and conditions laid down in the Technical Specification, is obliged to prepare and submit to the Supervisor for approval. The Supervisor shall review and/or comment the submitted documents and issue a review report within 28 days in the case of a first submittal and within 14 days in the case of a revised submittal.
12a.4
Design drawings, specifications and calculations as shall be necessary to satisfy the Beneficiary in order to obtain their approval for use/occupation, in the language required from that Beneficiary. Where appropriate this paragraph shall be used for the purposes of obtaining approvals and/or other documents which are issued by relevant local, regional or central Authorities.
12a.5
Timely submission of drawings, calculations and other technical documentation shall be the Contractor’s responsibility. The Contractor shall in case of required revisions to- or disapproval of the documentation submitted not be entitled to any claim for additional time or cost provided comments have been received within the time limit stated herein.

12a.6
The Supervisor’s approval of any drawings, calculations and/or other technical documentation

shall not relieve the Contractor of his responsibilities under the Contract.

12a.7
The Contractor shall train the Contracting Authority's personnel and deliver and update the set of detailed documents and operating and maintenance manuals, in the language required by the Beneficiary.
12a.8
The Contractor shall give prompt notice to the Supervisor, with copy to the Contracting Authority of any omission, fault or other defect in the Requirements of the works that he discovers when reviewing the Contract or executing the works. However this situation shall not relieve Contractor of any of his obligations under the Contract or liability under the Law.
12a.9
The Contractor shall be responsible for preparing all the necessary design documents in sufficient number of copies in due time as required by the prevailing laws and regulation in Serbia, for the Beneficiary to obtain all the permits. 

12a.10
It shall be responsibility of the Contractor to identify drawings and documents, in addition to those contained in the Tender Dossier or referred to in the Volume 3, required for proper and secure execution of the Contract.

12a.11
Any damage to private or public property due to the Contractor not having acquired additional information shall be borne by the Contractor.

Article 15:
Performance guarantee

15.1
The amount of the performance guarantee shall be 10% of the amount of the Contract and any addenda thereto. 
Article 16:
Insurance

Add at the end of Article 16.1:

(d) Professional indemnity insurance, to cover the Contractor’s liability for professional negligence in the design of the Works. Such insurance shall not be lower than 5,000,000 Euro.

Replace Article 16.4 with following text

16.4
The amount of insurance covering third party liability with regard to risks and civil liability insurance shall be for unlimited number of occurrences for an amount of 1 M€ each. This insurance will also be required to cover all subcontractors, unless similar insurance has been taken out by the subcontractors. 

Article 17:
Programme of implementation of tasks
Replace Article 17.1 with the following text:

17.1
Within the 30 days from the date of signature of the Contract, the Contractor shall submit to the Supervisor an Implementation Programme in Critical Path Analysis format.

The programme shall reflect any specific requirements set out in the Contract Documents (primarily reference to Volume 3, section 3.1.2.6) and shall be in substantial conformity with the programme included in the Contractor's Tender, giving details on:

a)
the order of executing the Works and resources, labour, plant and materials, to be utilised within the stated time for completion, preparation of the design documents, procurement, delivery to the site, construction, erection and testing.

b)
the list of main items of plant and equipment for implementation of the contract which:

he has readily available for the contract, and

that he intends to hire, and

that he intends to purchase for the contract;

c)
the list of sub-contractors he proposes to employ on the Works together with details of the part of the Works he proposes to subcontract;

d)
the schedule of key personnel and organization chart and forecast of manpower by discipline and level ;

e)
the schedule of sources of materials, plant and equipment for incorporation into the works with details of their origin;

f)
milestones for approval of implementation design, mobilisation, phased partial acceptance

g)
a Safety plan including measures that Contractor proposes to take to safeguard his workers including those of subcontractors. The Safety plan shall highlight the identified hazards for site operations and detales for mitigation of identified hazards. 

h) 
an Environmental Management Plan including measures that Contractor proposes in order to minimize environmental damage, including proposed measures for waste disposal, prevention of discharge of fuels, oils, chemical or similar, noise control and air pollution measures.

i)
Quality Control Plan including measures that Contractor intends to take.

j)
proposed testing procedures and timetable.

k) 
any other items that Supervisor may consider important and which shall be determined in Kick-off meeting.

The Programme and Schedule shall be submitted in hard copy and electronic format (open format in MS Project or similar).

The Supervisor shall make comments and/or objections concerning the Programme and Schedule supplied by the Contractor within 30 days of their submission. It shall be considered that all these comments and/or objections are accepted by the Contractor, if he should not contradict them in writing, either by registered letter, or facsimile sent on the Supervisor, within 7 days of their receipt.

Programme shall take into account the appropriate time needed for purpose of informing public regarding closing the roads and streets or for limiting or disconnecting water, electricity or other utilities.
Add the following Article after Article 17.3
17.4 
The detailed Works Program, drawn up in accordance with Article 17.1 and approved in accordance with Article 17.2, shall be deemed to have taken into account prevailing climatic conditions, including periodic adverse weather conditions.

Whenever is required by the Supervisor the Contractor shall within 10 days update the Program, based on actual work progress. In case of delays in actual progress the Contractor shall, with the updated Programme, provide information on additional resources to be deployed in order to meet the milestones of the Works Programme prepared and approved in accordance with Article 17.1 and 17.2 
Article 19:
Contractor's drawings

At the end of Article 19.1 add the following:

19.1
On the basis of the Requirements in Volume 3, Drawings and other information contained in the Tender Documents, the Contractor shall supply all further design and working drawings, documents, calculations, official permits and other data necessary for the construction of the Works and for satisfying the technical parameters stipulated in the Contract. The Contractor may supply this information successively in parts, but each part submitted should be complete to such an extent that it can be judged and approved by the Supervisor in isolation as part of the whole.

The Supervisor may instruct the Contractor to prepare particular drawings or to make any modifications, including calculations for any part of the project. These calculations and drawings are part of the Contractor’s duties.
19.7
The language of the manuals and drawings will be in Serbian language
Article 24:
Interference with traffic

Add to following articles after Article 24.2:
24.3
No important operation of any kind, especially cutting through, transit over, or closing existing roads, water conduits or other public utility shall be carried out without the written consent of the Supervisor. 

24.4
The Contractor shall inform the Supervisor in due time which shall be not less than 7 calendar days in writing before commencing such works in order that the Supervisor may arrange adequate supervision and safety precautions. With his application for permission to start construction work, the Contractor shall submit to the Supervisor a list of all major plant he and his sub-contractors intend to use, indicating their characteristics (Excavators, trucks, cranes, compaction equipment, rollers, concrete mixers, equipment, etc.).

Article 27:
Demolished materials

Replace Article 27.1 with the following:
27.1
No material to be removed from the site as result of demolition, dislocations etc. will become the property of the Contracting Authority. Should some material be of interest to the Beneficiary, the demolished materials will become the property of the Beneficiary.

Replace Article 27.4 with the following:
27.4
The contractor will be responsible for removal and safe disposal of the demolition material.
Article 30:
Soil studies

Add at the following Article at the end of Article 30
30.1
The Contractor shall bear all costs of the manpower and equipment used for any soil conditions investigations that may be necessary for the undisturbed project execution.
Article 34:
Period of implementation of tasks
34.1
 The period of implementation of tasks is 30 months.  
Article 36:
Delays in implementation of tasks
Add the following text to Article 36.1:
36.1
The rate of liquidated damages for delays in the completion of works shall be 0.1% of the contract price for every day or part thereof which elapses between the end of the period of implementation of tasks and the actual date of completion, up to a maximum amount of 10% of the contract price.
Article 37:  
Modifications by Administrative Order
Add the following Article after Article 37.8:
37.9 
For any changes, the Supervisor shall check proposal from Contractor and give advice to the Contracting Authority regarding preparation of the formal addendum to contract.

The following types of changes needs to be introduced through formal addendum:

A.
Changes with technical impact that modify the scope of works as defined in the Technical Specification;

B.
Changes with financial impact that lead to an increase in the total cost of the works, which goes beyond the Contract Price;

C. Changes of the contractual essence, such as changes in the conditions of contract, contract agreement, appendix to tender or other such parts of the contract;
D. Changes related to the extension of contract duration.

Article 39:
Work register

39.1
In the first paragraph of Article 39.1 replace ”Supervisor” with ”Contractor”
At the end of Article 39.2 add the following:
39.2
The statements shall be prepared by the Contractor, in accordance with the Specifications and the Schedule of Prices respectively. The statements shall be two separate documents, one for quality control and one for quantitative measurement. The documents shall be permanently kept at the site, in hard copy and in electronic format. The Contractor shall measure, in cooperation with the Supervisor’s staff, and prepare records of the work executed in such detail as instructed by the Supervisor.
At the end of Article 39.3 add the following:

39.3
The records shall be made in one original and at least two copies of which the original and first copy shall be submitted to the Supervisor for approval. If the Supervisor does not agree to the records, the Contractor shall be so advised, as quickly as possible and in any case within 14 days, of receiving the records, and a joint measurement or inspection shall be carried out. In case the parties cannot agree on the joint measurements or inspections, the records made by the Supervisor shall be deemed to be correct, subject to the application of Article 68 on the Settlement of Disputes.
Article 40:
Origin and quality of works and materials

Replace Article 40.1 with the following:
40.1
All goods purchased under the contract must originate in a Member States of the European Union or in a country or territory of the regions covered and/or authorised by the specific instruments applicable to the IPA programme under which the contract is financed. For these purposes, "origin" means the place where the goods are mined, grown, produced or manufactured and/or from which services are provided. The origin of the goods shall be determined according to the rules laid down in the Community Customs Code or the international agreements to which the country concerned is a signatory.
When importing goods, any change in the specified origin must have been pointed out to the project Supervisor and approved by him.

Adjust Article 40.2 as follows:

40.2
 before “will shall be held .......” insert the following text:

“, as detailed in Volume 3 of the Tender Dossier,”
Replace Article 40.3 with the following:
40.3
No preliminary technical acceptance is necessary
Article 41:
Inspection and testing

Adjust Article 41.2 as follows:

41.2
“The Supervisor shall ....”  to be changed to:   “The  Supervisor and the Contracting Authority shall ....”

Add the following after Article 41.7

41.8
All required tests are specified  in Volume 3 in addition to those required by applicable Serbian technical regulations and local legislations.
Article 44:
General principles for payments

In Article 44.1 delete:

44.1
”or national currency”

Replace Article 44.3 with the following:  

44.3
By derogation the payment to the Contractor of the amounts due under each of the interim payment certificates and the final statement of account issued by the Supervisor shall be made by the Contracting Authority within 45 days.
Article 46:
Pre-financing
In Article 46.1 delete option b) and maintain the following:

46.1
a) as a lump-sum advance enabling him to meet expenditure resulting from the commencement of the contract; 
In Article 46.2 delete option b) and maintain the following
46.2 
a) The total amount of the pre-financing will be 10% of the original contract price. 
Replace Article 46.8 with following text:

46.8
The repayment of the pre-financing shall be with deduction of 15% of the approved amount for works of each Interim payment certificate.  

This repayment shall begin with the first interim payment and be completed, at the very latest, by the time 80% of the contract amount has been paid.

Article 47:
Retention monies

Replace Article 47.1 with the following

47.1
Retention moneys are retained to guarantee the implementation of the Contractor's obligations. The amount of retention shall be 10% of each interim payment certificate. 
Article 48:
Price revision

Is not applicable on this Contract

Article 49:
Measurement

In Article 49.1 maintain the option of (a) Lump Sum Contract and delete option (b) and (c).
 Article 50:
Interim payments
Replace Article 50.1 with the following:
50.1
The Contractor shall submit an application for interim payment to the Supervisor at the end of each period in a form approved by the Supervisor. The application shall include the following items, as applicable:

a)
the estimated Contract value of the permanent works executed up to the end of the  period in question, in hard copy and in electronic format, calculated in accordance with  procedure laid down in Article 49. 

b)
an amount to be withheld as retention monies under of Article 47;
c) 
an amount to be deducted on account of the Prefinancing repayment under the provisions of Article 46; 
d)  any other sum to which the Contractor may be entitled under the Contract
Replace Article 50.2 with following:

50.2
No payments shall be made for plant and materials intended for, but not yet incorporated in, the permanent works.
Replace Article 50.7 with the following:

50.7
The frequency of interim payment certificates shall be not more than one (1) per calendar month and the minimum net amount for certification, after deductions as stated in Article 50.1, shall be  250,000 €.
Add the following Article 50.8 after Article 50.7

50.8
Once provisional acceptance has taken place pursuant Article 60, the Contractor is entitled to submit his last interim payment certificate for the works. This certificate shall not include any payments related to the Contractor’s attendance during the defects liability period and tests after completion.
Article 51:
Final statement of account

Modify Article 51.2 as follows:
51.2
“Within 90 days” shall be changed to “Within 30 days”.
Article 53:
Delayed payments

Add the following to Article 53.1:
53.1
Once the deadline laid down in Article 44.3 of the General Conditions has expired, the Contractor shall receive late-payment interest:

-
at the rate applied by the European Central Bank to its main refinancing transactions in euro, as published in the Official Journal of the European Union, C series,  

on the first day of the month in which the deadline expired, plus three and a half percentage points. The late-payment interest shall apply to the time which elapses between the date of the payment deadline, and the date on which the Contracting Authority’s account is debited. By way of exception, when the interest calculated in accordance with this provision is lower than or equal to EUR 200, it shall be paid to the Contractor only upon a demand submitted within two months of receiving late payment. The Member States are not entitled to late-payment interest.
Article 58: Tests on completion

Insert the following two Articles after Article 58.2

58.3
The extent and duration of the tests on completion shall be proposed by the Contractor as part of his work programme, based on the testing requirements defined in the technical specifications in Volume 3. The Supervisor shall determine if the Contractor’s proposal is realistic and if necessary request it to be modified.
58.4
Tests on completion for the commissioning of the works shall be carried out in the following sequence:

(a)
pre-commissioning tests, which shall included the appropriate inspections and (“dry” or “cold”) functional tests to demonstrate that each item of plant can safely undertake the next stage, (b);

(b)
commissioning tests, which shall include the specified operational tests (“wet”) to demonstrate that the works can be operated safely and as specified, under all available operating conditions; and

(c)
trial operation, which shall demonstrate that the works perform reliably and in accordance with the Contract.

The Contractor shall propose a duration for the trial operation that is acceptable to the Supervisor. During this period the Supervisor shall have the opportunity to witness all operation and maintenance activities, the objectives of which are to optimize the functioning and operation of the entire plant.

During trial operation, when the works are operating under stable conditions, the Contractor shall give notice to the Supervisor that the works are ready for provisional acceptance.
Article 59:
Partial acceptance

Replace Article 59.3 with:
59.3
Partial acceptance is not applicable
Article 60:
Provisional acceptance

At the end of Article 60.1 add the following text:
60.1
Operation and maintenance manuals together with As-Built drawings of the permanent works as completed (3 hard copies plus an electronic version), shall be provided in Serbian and English in sufficient detail to enable the Beneficiary to operate, maintain, dismantle, reassemble and adjust the permanent works incorporating that design.  The works shall not be considered to be completed for the purpose of taking over until such operation and maintenance manuals, together with as-built drawings on completion, have been submitted to, and approved by, the Supervisor.
Article 61:
Defects liability
Replace Article 61.1 with the following:

61.1
As stated in the glossary of terms in general annexes, the defects liability period is defined as the period stated in the contract immediately following the date of provisional acceptance, during which the Contractor is required to complete the works and to remedy defects or faults as instructed by the Supervisor. The rights and obligations of the parties with regard to this defects liability period are laid down in Article 61 of the General Conditions.

Replace Article 61.6 with the following:
61.6 
Not applicable
Replace Article 61.7 with the following:

61.7
The Contractor is obliged to fulfil all his duties specified in Articles 61 of the General Conditions and 61.1 of the Special Conditions within a period on 365 days. In addition, the Contractor shall provide for an additional period of defect liability activities as required according Serbian laws and regulations.
Add the following Articles 61.9 through 61.12 after Article 61.8

61.9 
During the defects liability period, tests after completion shall be undertaken to verify the compliance with the performance guarantee with respect to the treated effluent, as defined in the technical specifications. The verification shall start after the provisional acceptance of the works and will have duration of one year.
The compliance criteria for the different pollution parameters and pre-conditions for the verification of the process performance are described in technical specifications, Section 1 and 2
The Contractor will carry all expenses related to sampling and analysis assuming the process performance guarantee. 
61.10
In case of compliance failure with regards to the Contractor's process performance guarantee, the Contractor shall execute the improvement as quickly as technically possible with reasonable consideration to all occurrences. The work must be completed within the defects liability period and for a period of maximum 3 months. The Contractor pays all costs related to improvement works.

If remediation results are not successful, the Contractor shall be made subject to penalties, instrumented through the demand of payment from the performance guarantee, pursuant Article 15.7.
61.11The Contract requires the realisation of tests after completion, to verify the compliance with the guaranteed operational costs, declared by the Contractor in his tender. During a one year period and in parallel to the defects liability period, the operational costs for the construction/implementation Phase I shall be monitored, recorded and compared with the guaranteed operational costs, in accordance with the procedures described in Volume 3 Section 2.  In case of deviation the Contractor shall take timely remediation actions, to bring the measured costs back in line with the guaranteed costs.
61.12
If at the end of the guarantee period, the measured operational costs still remain higher than the guaranteed value and remediation actions have not been successful, the Contractor shall incur in a penalty to be paid to the Beneficiary for the difference between the measured and guaranteed operational costs, multiplied by 14 (discount factor for 20 year operational costs), to compensate for the losses caused to the Beneficiary.

Article 68:
Dispute settlement

Replace Article 68.4 with the following text:

68.4
Any dispute arising out of or relating to this contract which cannot be settled otherwise shall be referred to the exclusive jurisdiction of the courts of Brussels, Belgium.

Add the following new article 72:
Article 72:
Progress Reports, Meetings and Photographs

72.1 
The Contractor shall furnish to the Supervisor three (3) copies, in English and in the local language, of a regular monthly report not later than seven (7) working days after the end of the month to which the report relates, detailing progress on the various phases of the various parts of the works in relation to the Contractor's programme. The monthly report shall also be provided in digital form, in English and in the local language, on a CD or diskette in MS Word and MS Excel format or similar compatible. With each progress report, the Contractor shall furnish progress photographs max. six (6) number, 200 by 150 minimum, (and in digital format) in six (6) copies, or as otherwise instructed by the Supervisor, of works under construction as determined by the Supervisor.

72.2 
Progress meetings shall be held at regular intervals but not exceeding once monthly at which amongst other matters the Contractor’s monthly report shall be reviewed. These meetings shall be attended by the Contractor's Project Director and Site agent, the Supervisor and the Beneficiary. The Supervisor shall prepare minutes of the meeting, which shall be agreed with the Contractor and the Beneficiary not later than seven (7) days following the meeting.

The Contractor shall when so requested with reasonable notice attend any other meetings convened by the Contracting Authority or Supervisor to review progress of the works or matters arising there from.

Any minutes of meeting or parts thereof signed both by the Contractor and the Supervisor and the Beneficiary as correct and sufficient shall constitute an authorised record of matters discussed, but shall not replace any requirement in the Contract for requests for approval, approvals, instructions or decisions to be submitted in writing.
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